
BEFORETHE ILLINOIS POLLUTION CONTROLBOARD REC~VEDCLER~c~OFF!CE

PEOPLEOF THE STATE OF ILLiNOIS, ) JUN 2 7 2003) STATE OF ILLINOIS

Complainant, ) Pouuti0~Control Board
) PCB96-98
)

v. ) Enforcement

)
)

SKOKIEVALLEY ASPHALT, CO.,anIllinois )
corporation,EDWiN L FREDERICK,JR., )
individually andasownerandPresidentof Skokie )
ValleyAsphaltCo., Inc., andRICHARD J. )
FREDERICK,individually andasownerandVice )
Presidentof SkokieValleyAsphaltCo., Inc. )

)
Respondents. )

RESPONDENT’SMOTION FOR RECONSIDERATION OF THE
BOARD’S ORDEROF JUNE 5, 2003

TheRespondents,SKOKIE VALLEY ASPHALT, CO., an Illinois corporation,EDWIN

L FREDERICK,JR.,individually andasownerandPresidentof SkokieValleyAsphaltCo., Inc.,

andRICHARD J. FREDERICK,individually andasownerandVice PresidentofSkokieValley

AsphaltCo., Inc., by andthroughtheirattorney,David S. O’Neill, hereinmovestheBoardfor

reconsiderationof its OrderofJune5, 2003. In supportof its position,theRespondentsstatesas

follows:

PROCEDURAL HISTORY

I. OnJuly 26, 2002, thePeopleoftheStateof Illinois filed asecondamendedcomplaint

againstthenamedRespondentsin theabove-captionedcomplaint.

2. OnDecember20, 2002,theRespondentsproperlyfiled aresponseto theComplainant’s

secondedamendedcomplaintentitled “Respondent’sAnswerandAffirmative Defenseto

Complainant’sSecondAmendedComplaint” to clearly indicatethattheRespondentwas



filing an answerandone, singleaffirmative defensewith theaffirmative defensebasedan

atheorya lachesandequitableestoppel.

3. By ahearingofficer orderdatedFebruary19, 2003,thehearingofficer establishedanew

discoveryschedulefor this matterthatstatedin relevantpartthatall writtendiscoveryin

thismatterwasto becompletedwithin ninetydaysaftertheBoardruling on themotion

for summaryjudgment.

4. OnApril 18, 2003,theComplainantfiled aMotion to DismisstheRespondent[s’]

Affirmative Defense.

5. OnApril 23, 2003,theRespondentsfiled the“Respondents’Motion to DismissEdwin L.

Frederick,Jr., Individually andasOwnerandPresidentof SkokieValley AsphaltCo.,

Inc. andRichardJ. Frederick,Individually andasOwnerandVicePresidentofSkokie

Valley AsphaltCo., Inc.”.

6. On April 30, 2003,theRespondentsfiled aResponseto Complainant’sMotion to Strike

or DismissRespondent’sMotion to Dismiss.

7. OnMay 7, 2003,theComplainantfiled a Motion for Leaveto FileaReplyand its Reply

to Respondent[s’]Responseto Complainant’sMotionto Strikeor DismissRespondents’

Motionto Dismiss.

8. On May 7, 2003,theComplainantfiled aMotion to StrikeRespondents’Motion to

DismissEdwin L. FrederickandRichardJ. Frederick,or, in theAlternative

Complainant’sResponseto andRequestto DenyRespondents’Motion to DismissEdwin

L. FrederickandRichardJ.Frederick.

9. OnJune5, 2003, theBoardissuedanOrderin whichtheBoardstatedthat it struckthe

first andsecondaffirmativedefenses,butallowedthethird affirmative defenseto stand.

TheBoardalso deniedtheRespondents’motion to dismissEdwin L. Frederick,Jr. and

RichardJ.Frederickfrom thecomplaint.

ITEMS FOR RECONSIDERATION

A. The Board mistakenly struck arguments in favor ofthe Respondents’sole
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affirmative defenseand has failed to affirm theRespondents’soleaffirmative

defensebasedon lachesand equitable estoppel.

In the“Conclusion” of its orderofJune5, 2003,theBoardstatesthatthe“first two

affirmative defensesarestrickenbut thethird affirmative defenseremains”. (Orderat 7.)

2. In theResponseofDecember20, 2002,theRespondentsclearlystatethattheyare

offering one,singularaffirmative defense.This intentionis statedin thetitle ofthefiling

which is entitled “Respondent’sAnswerandAffirmative Defenseto Complainant’s

SecondAmendedComplaint” (Responseat 1) andnot “Respondent’sAnswerand

Affirmative Defensesto Complainant’sSecondAmendedComplaint”. Thereis nothing

in thetitle ofthefiling to allow theBoardto concludethat morethanoneaffirmative

defenseis beingraised.

3. TheRespondents’intent to file one, soleaffirmative defenseis reiteratedin thesubtitleto

theAffirmative DefensesectionoftheResponsethatis clearlytitled “Affirmative

Defense”(Responseat 7)andnot “Affirmative Defenses”.Thereis nothingin the

subtitleoftheaffirmativedefensesectionof theResponseto allow theBoardto conclude

that morethanoneaffirmative defenseis beingraised.

4. TheRespondents’intentto file one,soleaffirmativedefenseis againreiteratedin the

openingsentenceto theAffirmative DefensesectionoftheResponsethatclearlystates

“As anaffirmative defenseto theComplainant’sSecondAmendedComplaint...”

(Responseat 7)andnot “As affirmative defensesto theComplainant’sSecondAmended

Complaint...”.

5. Theargumentfor theaffirmativedefensesis expressedin threeparagraphs.Thefirst two

paragraphsoftheaffirmative defenseclearlystatetherequisiteelementsof thedefenseof

laches— lackofdiligenceandresultantprejudice.(Responseat 7).

6. Thethird paragraphclearlystatestheaffirmative defensethatis supportedby the

allegationsof thefirst two paragraphs— ladieswhich is an affirmativedefenseunderthe

doctrineofequitableestoppel. (Responseat 7).

7. In its order, theBoardstatesthatthe“first two affirmative defensesarestrickenbut the

third affirmative defenseremains”. In light of thefactthat only oneaffirmative defense
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hasbeenraised,theBoard’sOrderis meaningless.

8. Althoughnotclearly stated,theBoardappearsto strikeparagraphs1 and2 of the

Respondents’argumentfor theaffirmative defense(Orderat5). Theseparagraphs

containmaterialsessentialto establishtheRespondents’affirmativedefensebasedon

lachesunderthedoctrineofequitableestoppel.

9. Wherefore,theRespondentsrespectfullyrequesttheBoardto reconsiderthesectionsof

its Orderof June5, 2003,that apparentlystrike theargumentsin favorofthe

Respondents’affirmative defenseandinsteadmodif~iits Orderto allow theRespondents’

soleaffirmative defenseto standasargued.

B. The Respondents’Motion to Dismiss is timely filed becauseit is not subjectto the

timing limitations of Section101.506theBoard’s Procedural Rules.

In its orderofJune5, 2003,theBoard statesthat “Skokie Valley motion wasuntimely

filed” (Orderat7) andincompletelystatesthat“Section101.506oftheBoard’s

proceduralrules providethatall motionsto strike,dismissorchallengethesufficiencyof

anypleadingfiled with theBoardmustbe filed within 30 daysaftertheserviceof the

challengeddocument”(Orderat 7).

2. Section101.506states,in its entirety,that “[all! motionsto strike,dismissorchallenge

thesufficiencyofanypleadingfiled with theBoardmustbefiled within 30 daysafterthe

serviceofthechallengeddocuments,unlesstheBoarddeterminesthatmaterialprejudice

would result”. Thesectiononly appliesto motionsattackingthesufficiencyofapleading

andnot to any motionpertainingto thepleading.

3. TheRespondents’Motion to DismissEdwinL. Frederick,Jr., Individually andasOwner

andPresidentof SkokieValleyAsphaltCo., Inc. andRichardJ. Frederick,Individually

andasOwnerandVice PresidentofSkokieValleyAsphaltCo., Inc., filed by the

Respondentson April 23, 2003,is not amotionattackingthesufficiencyofthepleading

filed with theBoard. It is, instead,amotionto dismisstwo ofthenamedRespondents

basedon theequitabledoctrineoflaches.
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4. As a result,this motion is not governedby the limitationsinvokedby Section101.506of

theBoard’sProceduralRules.(Motion at2..)

5. TheBoard’smistakenlyappliedthetimelimitations of Section101.506oftheBoard’s

ProceduralRulesto this situation.

6. TheRespondents’Motion to DismissEdwin L. Frederick,Jr., Individually andasOwner

andPresidentof SkokieValley AsphaltCo., Inc. andRichardJ.Frederick,Individually

andasOwnerandVice PresidentofSkokieValleyAsphaltCo., Inc. was, in fact,properly

andtimely filed.

7. Evenif theBoarddeterminesthatSection101.506appliesto theRespondents’motion, in

amatterwherethefull dismissaloftwo ofthenamedRespondentsis at issue,thefact

that“materialprejudicewould result” is obvious.

8. Section101.506clearlystatesthat thetimelimitationdoesnotapply if “material

prejudicewould result”.

9. TheresultantmaterialprejudicemakestheBoard’sapplicationof Section101.506

inappropriate.

10. Wherefore,theRespondentsrespectfullyrequesttheBoardto reconsiderthesectionsof

its Orderof June5, 2003,thatdeniestheRespondents’Motionto DismissEdwinL.

Frederick,Jr., Individually andasOwnerandPresidentofSkokieValleyAsphaltCo.,

Inc. andRichardJ. Frederick,Individually andasOwnerandVicePresidentofSkokie

ValleyAsphaltCo., Inc.

C. The Respondents’Motion to Dismissthe RespondentsEdwin L. Frederick, Jr. and

Richard J. Frederick should be allowed.

1. In its Order ofJune 5, 2003,theBoardstatesthat“evenif themotion were properly

beforethe Board, theMotion to dismisswould be denied”(Orderat7) because“Skokie

Valleyhasnot proved the elementsof laches...”(Orderat7).

2. Thebasicelementsof lachesarelackofduediligenceby apartyassertingaclaim and

prejudice to the opposingparty. Peoplev. Royster-ClarkInc., PCB 02-8at 6 (January24,

2002)citing Van Milligan v. Board of Fire and PoliceCommission,158 ILL.2d at 89,
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630 N.E.2d at 833.

4. BecausetheMovant is askingtheBoardto apply theequitabledoctrine fo lachesagainst

agovernmentagencyandbecausetheMovantsarenotarguingthatthestateis not acting

in a“governmentalcapacity”theMovantalsoneedsto establishthat“compelling

circumstances”exist,to apply theequitabledoctrineof laches.Peoplev. StateOil

Company,William Anestet.al.,PCB97-103(May 18, 2000)citing Hickeyv. Illinois

CentralRailroadCo., 35Ill.2d 427,220 N.E.2d415 (1966).

5. In theRespondents’Motion to DismissEdwinL. Frederick,Jr.,Individually andas

OwnerandPresidentof SkokieValleyAsphaltCo., Inc. andRichardJ.Frederick,

Individually andasOwnerandVicePresidentof SkokieValleyAsphaltCo., Inc., the

Respondentsclearlyarguetherequisiteelementsof aclaim of lachesagainstthestate.

6. In its orderofJune5, 2003,theBoardstatesthat “[c]onsideringthefactsin thecomplaint

astrueanddrawingall inferencesfrom themin favor oftheComplainant,SkokieValley

hasnotshownthattheFredericksreasonablyanddetrimentallyreliedon thewordsor

conductoftheState,norbeenmisledbecauseof thedelay in addingtheFrederick’sto the

complaint,norhastheSkokieValley providedtheBoardwith anycompelling

circumstancesin thismatter.”(Orderat 7.)

7. TheBoard’sruling in supportof its decisionto denytheRespondents’Motion to Dismiss

EdwinL. Frederick,Jr.,Individually andasOwnerandPresidentofSkokieValley

AsphaltCo., Inc. andRichardJ.Frederick,Individually andasOwnerandVicePresident

ofSkokieValleyAsphaltCo., Inc. is notsupportedby thefactspleadedin this matter.

8. In orderto supporttheMotion to Dismiss,theMovantsneednotaddressthetruth of the

factsin thecomplaintorthedrawingofall inferencesfrom themin favor of the

Complainant. Lachesis anequitabledoctrineandtheapplicationofan equitabledefense

is notdependenton thecredibility oftheunderlyingcomplaint.

9. Theassertionsby theComplainantsthat theFredericksareresponsiblefor theentire

SkokieValley operation,that theFredericksareidentifiedasofficers ofSkokieValley

andthatonly theFredericksaresuppliedinformationfortheresponseto interrogatories

on SkokieValley (Orderat 7)haveno relevanceto anargumentthat the lackofdue
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diligenceby apartyassertingaclaimresultedin prejudiceto theopposingparty.

10. TheMovantssimply needsto showthattherequisiteelementsof lachesexistevenif all

inferencesfrom thefactsthatevidencetheelementsaredrawnin favor ofthe

Complainant.

11. With respectto theelementoflackof duediligenceby theComplainant,no inference

drawnfrom thefactsthatexist in thismatterin favoroftheComplainantcanovercome

thefactthattheComplainantwaitedup to seventeen(17) yearsaftertheallegedincidents

occurred,five (5) yearsaftertheFredericksterminatedtheir employmentwith corporate

entity involved in thematterandthree(3)yearsafterthecompletionofthediscovery

relatedto the liabilities ofthepartyto addtheadditional Respondentsto theComplaint.

Regardlessoftheinferencedrawnin favor oftheComplainantthesefactsshowalackof

duediligenceby theComplainantespeciallyin light ofthefactthattheFrederickswere

bothpartiesknownto theComplainantsandtheirinvolvementwith theallegedviolations

werealsoknownsincetheinitiation ofthe litigation and,in fact,sincethetime of thefirst

allegedviolationover seventeenyears(17)ago.

12. With respectto theelementofprejudiceto theMovants,no inferencedrawnfrom the

factsthatexist in thismatterin favorof theComplainantcanovercomethefactsasserted,

asif underoath, in theMovantsaffidavits,showingthat theywill indeedbe prejudiced.

Regardlessofany inferencedrawn,thefactremainsthat theMovantshavebeenunduly

prejudicedby thelackofduediligenceby theComplainantandwill havedifficulty

defendingthemselvesin this matterasadirectresultofthePlaintiffs lackof due

diligence.

13. As arguedin theRespondents’Motion to DismissEdwinL. Frederick,Jr., Individually

andasOwnerandPresidentofSkokieValleyAsphaltCo., Inc. andRichardJ. Frederick,

Individually andasOwnerandVicePresidentofSkokieValley AsphaltCo., Inc.

compellingcircumstancesdo exist tojustify thedismissaloftheMovants.

14. The“compellingcircumstances”includethefactthattheMovantswould berequiredto

defendthemselvesagainstchargesbasedon allegedincidentsthatoccurredup to

seventeen(17)yearsago,five (5) yearsaftertheMovantsterminatedtheiremployment
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with thecorporateentity namedin theComplaintandthree(3) yearsafterdiscovery

relatedto the liability ofthepartieswascompleted.

15. The“compelling circumstances”includethefactthatapartyin thepositionof the

Movantsshouldbeableto rely on therepresentationsandactionsoftheStateto conclude

that it will notbe requiredto defenditselfagainstallegationsraisedwell aftertheir

retirementandafterit hadjustifiably determinedthatit hadcompletedits responsesto

discoveryrequests.

16. The“compelling circumstances”includethefactthattheComplainant’smotivationfor

subjectingtheMovantsto theundueprejudiceresultingfrom theComplainant’slackof

duediligenceis anattemptto manipulatetheBoard’sProceduralRulesto reopenthe

discoverythattheRespondentshavetwicethoughtwascompleted,to increasethe

Respondents’costand effort in counteringtheComplainant’sproceduralmaneuvering,to

limit theRespondentsability to defendthemselvesin thisproceedingandto furtherdelay

thehearingandfinal determinationby theBoard.

10. Wherefore,theRespondentsrespectfullyrequesttheBoardto reconsiderthesectionsof

its Orderof June5, 2003,thatdeniestheRespondents’Motion to DismissEdwinL.

Frederick,Jr., Individually andasOwnerandPresidentof SkokieValleyAsphaltCo.,

Inc. andRichardJ. Frederick,Individually andasOwnerandVicePresidentofSkokie

Valley AsphaltCo., Inc.

Davi~~O’Neill

David S. O’Neill, AttorneyatLaw
5487N. MilwaukeeAvenue
Chicago,IL 60634-1249
Phone:(773)792-1333
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